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A/ORDER

PER S.S.Godara, Judicial Member:-

These two Revenue’s appeals for assessment y@aps13 & 2013-14 arise
against the Commissioner of Income Tax (Appealgmssl’'s separate orders; both
dated 31.05.2017 passed in case No.s 115/CIT(AYASOCir-1/Asl/15-16 &
230/CIT(A)/ASL/Wd-1(2)/Asl/15-16; both dated 31.2617, involving proceedings
u/s 143(3) of the Income Tax Act, 1961; in shdne'Act’.

Case called twice. None appears at the assesseleéstb The Registry has

already sent RPAD notice(es); dated 02.07.2018.adé®rdingly procee@x

parte
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2. It emerges at the outset that the Revenue’s salestantive grievance
identically pleaded in the instant two appeals sekrestore Assessing Officer’s
action invoking section 40A(3) disallowances 3#,52,77,125/- and99,63,303/-
(assessment year-wise) alleging cash paymentsoiatian of specified modes for
purchasing country spirit from payee M/s AsansoltlBg & Packaging Co Ltd.
Learned Departmental Representative vehementlyeodst during the course of
hearing that CIT(A) has erred in law as well asfacts in deleting the impugned
disallowance with the following detailed discusston

“3. DECISION: The only issue in this case is disalance made by the AO us
40A(3) on account of purchase of Country Spiritash. The assessee has
filed the detailed submissions and has argued timatissue is covered by the
decision of the Hon'ble jurisdictional Tribunal ithe case of Pushplata Mondal
in ITA N0.965/Kol/2010, dated 28.07.2011. The assessee has p8urchaed
Country Spirit from Asansol Bottling & Packaging.Gvt. Ltd for the value of
Rs.25277125/- which was disallowed by the AO ufg3)0
| have gone through the submissions of the assessk¢he findings of the e
AO. The issue under consideration has been decidé&vour of the assessee
by a number of decisions given by the Hon'ble dicteonal Tribunal.
This issue is covered by the decision of the Jigtisthal Tribunal in Bolkunda
Pachwai & (S) C.S. Shop case limA No.s 165 & 1665/Kol/2014 for the
assessment years 2008-09 & 2009-10. In this daseHbn'ble Tribunal has
discussed the issue of cash purchase made by Hesse®e form Asansol
Bottling & Packaging Co. Pvt. Ltd. the Hon'ble Tuital has held as under:
‘We find that M/s Asansol Bottling & Packaging CBvt. Ltd is a
bottling plant cum warehouse under Rule 2(vii) oé tW4sst Bengal
Excise Rules 2005 with privilege granted underisac22 of the Bengal
Excise Act, 1909. At this juncture, it would beeehnt to go into the
definition of warehouse as provided under the Skadeise Rules 2005
as below:-
“Warehouse” under Rule 2(vii) of the W.B. Excise Rules 2015,
means the warehouse for supply of country spiritrétail
vendors, established at convenient places by tmendssioner at
the expense of the State Government, or at thensgpef a
person to whom the exclusive privilege of supplyngelling
country spirit by wholesale has been granted ursdstion 22 of
the Act, or of a licensed wholesale vendor of cquspirit.

The above definition makes it clear that tWgarehouse referred to

under the State Excise Rules is under the direttra@loand authority of
the Commissioner of State Excise because it isbkstt@d by the
Commissioner of State Excise and as such is a Skaternment
establishment. IT is also pertinent to note thatekpenditure in relation
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to such warehouse is borne by the State Governandmy the licensee
to whom the exclusive privilege is granted undectisa 22 of the
Bengal Excise Act, 1909. Hence there could be nobtdhat the
warehouse is established by the State Excise Camner. Hence it
could be safely concluded that the warehouse siledted by the State
Excise Commissioner is a State Government estabéiah It would
also be pertinent to note that the said warehoase lheen specifically
established for supply of country spirit to retagndors (assessee
herein) only and not to anybody else.

It would be pertinent to look into the definitiof ‘WWholesale licensee
as per Rule 2(viii) of the Excise Rules 2005 asWwel

“‘Rule 2(viii)- “Wholesale lincensee” means the wbashle

vendor of country spirit to whom lincence has bgesnted in

West excise Form No.26.

It would be pertinent to look into Section 22 ¢ Bengal Excise

Act, 1909 at this juncture as below:-

Section 22-Grnt of exclusive privilege of manufextand sale of

country liquor or intoxicating drugs.

(1) The State Government may grant to any person, @h su
conditions and for such period as it may think fihe
exclusive privilege-

(a) Of manufacturing, or supplying by wholesale, or

(b) Of manufacturing, and supplying by wholesale, or

(c) Of selling, by wholesale or retail, or

(d) Of manufacturing or supplying by wholesale andisgll
retail, or

(e) Of manufacturing and supplying by wholesale antinggl
retail

Any country liquor or intoxicating drug within argpecific local

area,; provided that public notice shall be giverthe intention to

grant any such exclusive privilege, and that anjections made
by any person residing within the area affected llshze
considered before an e exclusive privilege is grdnt

(2)No grantee of any privilege under sub-section (@lsh
exercise the same unless or until he has receivierkase in
that behalf form the Collector or the Excise Consmoiser.

Hence, it could be safely concluded that M/s AsaBstiling &

Packaging Co. Pvt. Ltd. (Bottling Plant) is a waoeise within

the meaning of Rule 2(vii) of the Excise Rules 2808 said

warehouse is a State Government establishment)lesstad and
controlled by the Excise Commissioner. It wouldrélevant to
reproduce Rule R6DD(b) of the IT Rules at this jure-

(b) Where the payment is made to the Governmentaddr the

rules framed by it, such payment is required tartze in legal

tender.
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In the instant case, the assessee (retail vendad) rhade cash
payments for purchase of country spirit by depogiticash
directly into the bank account of M/s ABPL as peteR6(2) of
the Excise Rules 2005, it has to be construed gspat made to
the State Government authority and accordinglysfaihder the
exception provided in Rule 6DD(b) of the IT Rules.

It is not in dispute that M/s Asansol Bottling & dkaging Co. Pvt Ltd
has been granted license to act as a wholesalestpply of country
liquor to the retail vendor as per the regulatioms the Excise
Department, Government of West Bengal. At the abstpetition, we
would like to state that the said regulation mardathe payments to be
made directly into the bank account of the saidlegeale licensee by the
retail vendor (i.e. assessee herein) for strict &figéctive regulation of
the country liquor and for prevention of spuriou®cks and black
marketing transactions form the same. Hence it @ohk safely
concluded that the sad wholesale licensee had aatéle instance of
the State Government Once this is so, then thewshalesale licensee
could be construed as an agent of the State Gowarhrkor the sake of
convenience, the relevant rule is reproduced hetdeun

‘Rule 6DD(K)- where the payment is made by any ger® his

agent who is required to make payment in cash twdg or

services on behalf of such person.
The payment made by the assessee retail vendohetoptincipal,
Government of West Bengal through its wholesale ntagdhe
relationship between the assessee (athorized eejasind Government
of West Bengal (the supplier) acting under W4estgBeExcise Rules
through its Authorized Wholesaler Licensee (Agdmijh de facto and
demure, is one ofPrincipal’ and ‘Agent’. We hold that the assessee
retail vendor had made payment to the said agehol@sale licensee)
would fall under the exception provided in Rule gR)Df the Rules.

The Ld. Authorized Representative had advancechanargument that
the payment is made by the assessee to State Banhidia and
accordingly the same would fall under the exceppoovided in Rule
6DD(a) of the Rule. We find that the assessee hatkmayments only
to the customer of State Bank of India and nott&aeSBank of India.
Hence the assessee’s case does not fall underxtepteon provide in
Rule 6DD(a) of the Rules.

We hold from the aforesaid findings that the asselsscase falls under
the exceptions provided in Rule 6DD(b) and Rule @gbf the Rules.
In view of the aforesaid facts and circumstancesl aaspectfully
following the judicial precedents relied upon heove, we have no
hesitation in deleting the disallowance made ursdation 40A(3) of the
Act. Accordingly the Ground No.2 raised by the asse for both the
years under appeal is allowed.
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The facts of the case are similar regarding disaoce u/s. 540A(3). |
am of the opinion that the issue under considenaigocovered by the
decision of jurisdictional Tribunal as discussedoab. Respectfully
following the above decision, the appeal of theessse is hereby
allowed. The disallowance made under section 408{(®s.25277125/-
is hereby deleted.”

3. We have given our thoughtful consideration tedeie’s grievance . The same

is found to be devoid of merit as the above cor@tdi bench has concluded qua the

very payee that it falls within the exception pard in Rule 6DD(K) of the Income

Tax Rules since acting as agent of the GovernmehVest Bengal (principal). No

exception on facts or law has been pointed ouh@atRevenue’s behest during the

course of hearing.

We therefore uphold the CIT(A)’s findings in botiese appeals.

4. These two Revenue’s appeals are dismissed.

Order pronounced in open court on  29/08/2018
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